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REVIEW OF N. D. DECISIONS
Baird, as receiver, v. Strobeck. A state bank closed its doors on
January 6th, 1922. Prior to September 22nd, 1919, it had acquired title
to certain land which for convenience was conveyed to another who held
the naked legal title for the bank's benefit. After plaintiff qualified as
receiver, title was taken in him. On July 18th, 1922, the defendant obtained a judgment against the bank for $1,600.00, and a claim for the
amount of the judgment was filed with the receiver. This action is
brought to determine adverse claims. HELD: That under Section 5188,
Compiled Laws of 1913, a judgment against a bank directing the payment
of money does not become a lien upon real property owned by the bank.

Seiler v. A. C. Gelhar et al. Plaintiff, who is father of a child of
school age, resides in a district having consolidated schools. He resides
three miles from one of the schools and there being no other school in
his vicinity, the defendant school board refuses to furnish vehicular
transportation but has made a daily allowance to pay a stipulated sum
per day to plaintiff to take the child to and from school, the amount
fixed is proportionate to that agreed to be paid to other parents in the
district. This proceeding in mandamus is brought to compel the board
to furnish vehicular transportation. Held: That Chapter 113, Session
Laws of 1921, relating to consolidated schools, providing that transportation may be furnished by allowing to each family as compensation a sum
dependent upon the distance to be traveled and the number of children
in the family, does not violate Sections 147, 148 and 149 of the state
constitution.
State ex rel Burchard et al v. Byrne. The relators, aspirants for
nomination as candidates for congressional and state offices, caused
nominating petitions to be circulated for signature. These were contained in one package and shipped by express to the defendant as secretary of state for filing, and arrived at the express company's office at
Bismarck on or bfre May 29th, 1926. Delivery was made to the office
of the state board of administration on that day, in accordance with
the custom long established to deliver all express for state officers to
such board. May 30th was Sunday, and Memorial Day, and May 31st,
accordingly a legal holiday. The express was not delivered according
to the usual practice until June 1st. The secretary of state refused
to file the petitions. In this proceeding in mandamus, it is held that
under the provisions of Section 853, Compiled Laws 1913, petitions for
nomination at a primary election may be presented to the secretary of
state through the agency of postal or express facilities. A presentation is sufficient if a delivery is made in the usual manner to an agent
of the secretary of state authorized to receive mail or express within
the time prescribed by statute. Delivery in this case to the board of
administration was a delivery to the secretary of state.
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Grand Forks County v. Baird, Receiver. County funds were deposited
in a bank which at the time of deposit was not qualified to act as a legal
depositary. This action was brought to impress the cash assets on hand
when the bank closed its doors with a trust in favor of the county to the
extent of the illegal deposits. Held: The evidence establishing the
amount of the cash assets on hand at the time of the closing of the bank,
it will be presumed that they had not previously been lower. Where
public moneys are deposited by an officer in a bank not qualified to act
as a public depositary, the relation of debtor and creditor does not
come into existence, but the bank holds such moneys in trust for the
depositor. The cestui que trust may under the circumstances of the case
assert its right against the cash assets available at any given time to
the extent of the minimum on hand between the origin of the trust
relation and the time the right is asserted. Opinion filed June 21, 1926.

Halliday v. Equitable Life Insurance Society. Two fifteen year term
policies are involved. They each provided that payment of the premium
or installment thereof shall not maintain the policy in force beyond the
date when the next premium or installment is payable and that the
insured shall participate in surplus. Dividends were payable in cash
in the absence of election to apply them on the premiums. Such elections
were made for several years. Thereafter the insurer without waiting for
a written election credited the dividends upon the premiums when due or
within the grace period. The insured failed to pay the 1921 premium
within the grace period though the dividend was credited as formerly.
There was no stipulation for extended insurance. Shortly after the
grace period expired the insured died. The dividend was sufficient to
pay a quarterly premium and to carry the insurance at the Company's
rate past the date of death of the insured. The company claims a forfeiture of the policy. HELD: Custom or an insurer's course of conduct
may afford a basis for a reasonable excuse for not paying the premium
at the time or in the manner stated in the policy, when such custom or
course of action is not within the terms of the contract. When the insurer applies a dividend upon. the premium due the same day as the
dividend, it cannot declare the policy forefeited for nonpayment of the
premium during the time that such dividend is sufficient to pay the
premium.

Frazier v. Schultz et al. Divide County had county funds on deposit in two state banks, which closed their doors because of insolvency.
The usual depository bonds were furnished, the sureties having refused
to pay these bonds, actions thereon were commenced and during their
pendency negotiations were had to consolidate the assets of the closed
banks and reopening the same as one institution. In the course of these
negotiations the county commissioners along with other depositors in

4

BAR BRIEFS

the banks agreed to surrender the evidences of indebtedness held by the
county against the bank and to accept certificates of deposit, payable in
installments over a period of years. This suit was instituted to test the
validity of the action of the commissioners in this behalf. HELD: That
the commissioners did not exceed the authority vested in them by law.

U. S. SUPREME COURT DECISIONS
Under War Risk Insurance policies a beneficiary named by insured,
who is not permitted to take at the time of insured's death, may receive
the award if Congress later includes him among the permitted class.White v. U. S., 46 Sup. Ct. Rep. 274.

The objection that defendant was tried upon two indictments at the
same time and was, therefore, deprived of the full number of jury challenges that he would have had if tried separately is not one that can be
raised on habeas corpus.-Ashe v. U. S. 46 Sup. Ct. Rep. 333.

Although a public utility in the past may have charged excessive
amounts to depreciation expense, thus accumulating reserve account
balances greater than necessary to maintain adequately the property, it
cannot be required to draw on these balances in order to overcome deficits
in future earnings and to sustain rates which could not otherwise be sustained.-Utility Commission v. New York Tel. Co., 46 Sup. Ct. Rep. 363.

The original general jurisdiction of the District Court is notenlarged
so as to permit suit to be brought in a district where neither plaintiff
nor defendant is an inhabitant, even though the plaintiff could
have brought the suit in a State Court of concurrent jurisdiction
from which the defendant could have removed the case to such District
Court.-Seabord Milling Co. vs. Chicago, Rock Island, 46 Sup. Ct. Rep.
247.

The drainage acts of South Dakota which authorize the assessment
of costs and benefits for maintenance and repair, do not extend to property outside of the original drainage district. Where the levy is void
for lack of statutory power to make the levy injunctive relief may be
had without appeal to the state court. The test of Federal equity
jurisdiction is the inadequacy of the remedy on the law side of the
Federal court and not the inadequacy of the remedy in the state courts.
-Risty vs. Chicago, Rock Island, 46 Sup. Ct. Rep. 236.

